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. Giéi thigu

FIDIC (tén gbc tiéng Phap 1a “Fédération Internationale des Ingénieurs — Conseils”) 1a Hiép hoi Quéc té
cac Ky su Tu van, mot to chac x& hoi nghé nghiép cua cac k§ su tur van trén toan thé gioi, duoc thanh lap
vao nam 1913.2 FIDIC duoc biét dén nhiéu nhét tir cac hgp dong mau tiéu chuan trong xay dung. Trong
cac hop ddng mau FIDIC, ba quyén sach duoc sir dung phd bién va rong rai nhat cho cac cong trinh, du
an xay dung la Quyén do (Piéu kién hop dong xay dung cho cong trinh xay dung va ky thuat do chii dau
tu thiét ké), Quyén vang (Diéu kién hop dong cho thiét bi cong trinh va thiét ké - xay dung), va Quyén
bac (Diéu kién hop dong cho dy an EPC/chia khoa trao tay), thuong duoc goi chung 12 Bo mau Cau vong
(Rainbow Suite).

B6 mau Cau vong tiéu chuan duoc xuat ban I1an thir nhit vao nim 1999 trén co so cap nhat, didu chinh
cac hop ddong mau FIDIC trude ddy. Nam 2017, FIDIC xuat ban phién ban lan hai cho B6 mau Cau véng
vé6i nhiéu thay ddi, b6 sung so véi phién ban dau tién 1999. Nam 2022, FIDIC tai ban Bd mau Cau vong
2017 v6i mot s cap nhat nhung van gitr tén goi 1a phién ban 1an hai. Trong bai viét nay, cac tac gia s&
cha yéu d& cap dén Quyén do phién ban 1999 (“RB/99”) va Quyén do phién ban 2017 (“RB/17”).

Céc hop ddong mau FIDIC duoc sir dung phd bién trong cac cong trinh, du 4n xay dung tai Viét Nam noi
chung va bt budc phai sir dung trong cac dy an sir dung ngudn hd trg phat trién chinh thicc (ODA) néi
riéng. Do d6, cac hop ddng mau FIDIC ¢6 vai trd cuc ky quan trong trong cac duy an dau tu xay dung &
Viét Nam va nhu vay viéc giai thich, 4p dung dung dén cac diéu khoan cua cac hop dong mau FIDIC theo
luat Viét Nam, thuong 12 luat diéu chinh cua hop dong, 1a hét sirc can thiét.

Trong bai nay, cac tac gia phan tich, gisi thiéu khai niém thiét hai do cham tré (“THDCT”) dung trong
cac quy dinh ciia RB/99 va RB/17 dé két luan rang khai niém THDCT cua hop dong mau FIDIC c6 thé
chua phit hop vé6i co ché bdi thuong thiét hai theo luat Viét Nam va do vdy, viéc giai thich, 4p dung cac
khéi niém do6 trong cac hop dong do luat Viét Nam diéu chinh s& kho khan, phuc tap. Dya trén kinh
nghiém cac nudc theo hé théng dan luat, cac tac gia cho rang viéc chinh sira céc hop ddng theo mau
FIDIC do luat Viét Nam diéu chinh theo huéng tiép can caa hé théng dan luat 1a can thiét, pha hop va
dung dan vi cu tric va cac quy dinh cua phap luat Viét Nam hién nay da phu hop va twong thich véi hé
thdng dan luat dang duoc ap dung dé giai quyét van dé¢ THDCT. Trén co s do, néu cac bén trong hop
d6ng mudn diéu chinh diéu khoan THDCT dé phi hgp hon vai luat Viét Nam thi nén can nhéc stra doi
diéu khoan nay thanh mot diéu khoan phat vi pham do cham tr& bang céch thay thé cum tir, khai niém
“thiét hai do cham tr&” bang cum tir, khai niém “phat vi pham do cham tr&”.

Bai viét s& gom nhitng phan tiép theo sau déy: (i) Viéc sir dung phd bién cac hop dong mau FIDIC tai
Viét Nam; (iii) Gigi thiéu khai quat vé hgp d¢ong mau FIDIC Quyén do; (iv) Piéu khoan THDCT

theo hop dong mau FIDIC Quyén do phién ban 1999 (RB/99) va phién ban 2017 (RB/17); (v) Giai thich,
4p dung diéu khoan THDCT theo phap luat Viét Nam; va (vi) D& xuat chuyén cac diéu khoan THDCT
thanh diéu khoan phat vi pham.

2 FIDIC hién c6 khoang 100 hoi vién 14 hiép hoi k§ su tw van tir khoang 100 qubc gia trong d6 c6 Hiép hoi Tu van Xay dung Viét
Nam (VECAS).



I1. Viéc sir dung phé bién cac hep ddng miu FIDIC tai Viét Nam

Céc hop d¢ong mau FIDIC duoc str dung phd bién trong cac cdng trinh, dy an xay dung tai Viét Nam vi
hai ly do chinh. Thir nhét, cac dy an xay dung co so ha tang ¢ Viét Nam duoc tai tro tir nhitng nguon hd
trg phét trién chinh thac (ODA) phai str dung hop ddng mau FIDIC theo thoa thuan giita nhitng nha tai
trg cung cap ODA (vi du nhu Ngan hang Thé gioi (World Bank), Ngan hang Phét trién Chau A

(ADB), Co quan hop tac Qudc té Nhat Ban (JICA), v.v...) va Chinh phu Viét Nam.® Diéu nay da duoc
quy dinh tai Diéu 1.3 ciia Nghi dinh 37/2015/ND-CP, dugc stra doi bd sung bai Nghi dinh 50/2021/ND-
CP (goi chung 1a “Nghi dinh 37”), nhu sau:

Piéu 1. Pham vi diéu chinh va déi twong ap dung

[...] 3. D4i véi hop ddng xay dung thudc cac dy an st dung ngudn vén hd tro phat trién chinh
thirc (goi tit 1a ODA), néu diéu wéc qubc té ma Viét Nam Ia thanh vién co nhimg quy dinh khéc
Véi cac quy dinh tai Nghi dinh nay thi thuc hién theo cac quy dinh cua didu woc quic té do.

Ngoai ra, Piéu 54.3 cua Nghi dinh 37 ciing quy dinh:
Piéu 54. Té chic thuc hién

[...] 3. Khuyén khich céc t chuc, ca nhan van dung bo mau diéu kién hop dong cua Hiép hoi
Qudc té cac ky su tu van (FIDIC), hop dong xay dung mau vao viéc xac 1ap va thuc hién hop
dong xay dung. Khi van dung céc hop déng xay dung mau cac bén phai xem xét hiéu chinh noi
dung hop ddng cho phit hop véi cac quy dinh cua phap luat Viét Nam.

[Nhan manh duoc céc tac gia thém vao]

Noi cach khac, viéc str dung cac hgp dong mau FIDIC cho dy an sir dung ngudn vén ODA 1a bat budc va
dbi véi cac du &n khac thudc pham vi diéu chinh cua Nghi dinh 37 1a dwoc khuyén khich. Cac du &n thudc
pham vi diéu chinh cua Nghi dinh 37 bao gom: cac du 4n dau tu xay dung sir dung vén dau tu cong, von
nha nude ngoai dau tu cong va hop dong xay dung giira doanh nghiép du &n PPP vai cac nha thau xay
dung thuc hién cac géi thau thudc du an dau tu theo phuong thirc di tac cong tu (du &n PPP).

Ngoai ra, Piéu 1.2 cua Nghi dinh 37 ciing khuyén khich cac té chirc, ca nhan tham khao cac quy dinh tai
Nghi dinh nay dé xac lap va quan Iy hgp dong xay dung ddi vai cac du an str dung von khac khéng thudc
pham vi diéu chinh cua Nghi dinh 37. Puong nhién, mét trong nhirng diéu khoan cé thé tham khao dé xéac
lap hop ddng xay dung 1a diéu khoan khuyén khich st dung céc hop dong mau FIDIC.

T6m lai, cac hop dong mau FIDIC ¢ vai tro cuc Ky quan trong trong cAc du an dau tu xay dung & Viét
Nam. Do vay, viéc giai thich, &p dung dang din cac diéu khoan cua cac hop dong mau FIDIC theo luat
Viét Nam, thuong 12 luat diéu chinh cua hop ddng, 1a hét sirc can thiét.

I11. Giéi thi¢u khai quat vé hep dong miu FIDIC Quyén dé

Trong quyén sach “Hop dong FIDIC Quyén do: Binh luan timg diéu khoan theo géc nhin quéc té”
(4/2023), luat su Christopher Seppala, thanh vién cb van cua cong ty luat qudc té White & Case va l1a tu

3 Xem blogs.worldbank.org/governance/contract-management-more-effective-development-vietnam.
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van phép ly ciia FIDIC trong 30 nam qua, d4 tom tat Xuat x{r va qua trinh phat trién caa Quyén do FIDIC,
nhu sau:*

Quyén do c6 xuat xi tir Anh Qudc. Nhirng phién ban dau tién cua Quyén do bam sat khudn thuéc
cac diéu khoan hop dong tiéu chuan cua Anh. FIDIC cho rang ban chinh thirc va ban géc cua céc
hop dong mau cua minh la ban tiéng Anh. Cac k¥ su néi tiéng Anh van tiép tuc, vi ly do rat dé hiéu
nay, la cac nha soan thao chinh cua cac hop ddng mau FIDIC va cac quyén gido khoa phép 1y cé
nhiéu thdng tin va bé ich nhat ddi voi cac hop dong mau nay di dwoc soan bang tiéng Anh bai cac
luat su, k§ su cia Anh hoac khéi thinh vigng chung Anh.

Tuy nhién, cac hop ddng mau FIDIC khong duoc soan ra dé sir dung cha yéu tai Anh Quéc hoic
cac nudc khdi thinh vugng chung Anh. Vi 1y do nay, FIDIC d4 nd lyc qua tirng phién ban dé tap
trung x6a bo céc tir ngir phap |y ciia Anh va thay vao day 1a ngdn tir thdng dung hon, khong gan
lién véi bat ky mot hé thong phép Iy nao. Do vay, quyén sach ndy, tuy van tham khao céc tai liéu
phép 1y quan trong cia Anh va khdi thinh vuong chung Anh, nhung ciing s& dan chiéu dén cac tai
liéu phap ly thudc hé théng dan luat va luat qudc té.

Pay 1a cach tiép can can thiét dé hiéu va giai thich khai niém THDCT trong RB/99 va RB/17.

IV. Piéu khoan THDCT theo hep déng miu FIDIC Quyén d6 phién ban 1999 (RB/99) va phién bin
2017 (RBI17)

A. Diéu khoan THDCT theo RB/99

RB/99 khong c6 dinh nghia vé THDCT, nhung c6 quy dinh tai Khoan 8.7 vé noi dung nay, c6 thé dich
sang tiéng Viét nhu sau:

8.7. Thiét hai do cham tré

Néu Nha thiu khong tuan tha Khoan 8.2 [Thoi han hoan thanh], thi Nha thau phai, phu thudc

vao thong béo theo Khoan 2.5 [Khiéu ngi ciia Chui dau ], thanh todn cho Chu dau tu cac thiét
hai do cham tré cho 13i nay. Nhitng thiét hai do chdm tré nay 14 sé tién dwoc néu trong Phu luc Hb
so du thau, duoc tra cho mdi ngay trong khoang thi gian giira Thoi han Hoan thanh va ngay da
néu trong Chitng chi Nghiém thu cdng trinh. Tuy nhién, tdng sé tién phai thanh todn theo Khoan
nay khong duoc vuot qua tong sb tién thiét hai do cham tré téi da (néu c6) duoc néu trong Phu luc
Hb so du thau.

Nhitng thiét hai do cham tré 1a nhitng thiét hai duy nhat Nha thau phai thanh toan cho 13i nay,
khac véi trudng hop chim dut theo Khoan 15.2 [Cham dit Hop dong béi Chu dau tur] trude khi
hoan thanh Céng trinh. Nhiing thiét hai nay khéng mién trir Nha thau khoi nghia vy hoan thanh
Cong trinh, hoic bt cir nhiém vy, nghia vu hoic trach nhiém nao khac ma ho c6 thé cé theo hop
dong.®

4 C. Seppala, The FIDIC Red Book Contract: An International Clause-by-Clause Commentary (4/2023), tr. 3-4.
5 Nguyén vin tieng Anh:

8.7. Delay Damages



[Nhan manh dugc cac tac gia thém vao]

NOi ngan gon, trong truong hop du an da hoan thanh (tuc 1a da ¢6 Chang chi Nghiém thu cong trinh)
nhung c¢6 sy cham tré, Chu dau tu c6 quyén yéu cau va Nha thau c6 nghia vu thanh toan THDCT theo
Khoan 8.7. THDCT la sé tién “duoc tra cho mdi ngay trong khoang thoi gian giira Thoi han Hoan thanh
va ngay da néu trong Chung chi Nghiém thu cong trinh”. Tuy nhién, tong sb tién THDCT s& bi han ché
boi mot mic tran do cac bén quy dinh trong Dir liéu Hop ddng (thong thuong la trong Phu luc hd so du
thau hoic trong cac diéu kién riéng).®

Hon nita, ciing theo Khoan 8.7 thi ddi vai vi pham cham tr& tién 6, Nha thau chi c6 nghia vu thanh toén
THDCT ma khong phai bdi thuong cac thiét hai khac phét sinh tir vi pham cham tré tién d6 d6. Nguoc lai,
néu hop ddng bi chim dut boi Chii dau tu true khi Nha thiu hoan thanh Cong trinh thi Khoan 8.7 lai
khong ap dung dé tinh va thanh toan THDCT. Diéu nay 1a logic vi khi d6 khong thé tinh dugc s6 ngay
cham tré do khong c6 Ching chi Nghiém thu cong trinh.

Trong trudng hop hop dong bi cham dit bai Cha dau tu truée khi Nha thau hoan thanh Céng trinh, tréch
nhiém bodi thuong thiét hai ciia Nha thau duoc quy dinh tai Khoan 15.4, ¢6 thé dich sang tiéng Viét nhu
sau:

15.4 Thanh toan sau khi cham dit hep déng

Sau khi théng béo cham dut hop dong theo Khoan 15.2 [Cham dit hop dong bsi Chu dau tu] ¢6
hiéu luc, Chu dau tu c6 thé:

(a) Tién hanh theo Khoan 2.5 [Khiéu ngi ciia Chu dau tu],

(b) Khéng thanh todn thém cho Nha thau cho dén khi chi phi thiét ké, thi cong, hoan thanh va sira
chira cac sai sot, hu héng do cham tré hoan thanh (néu cd) va cac chi phi khac ma Chu dau tu da
chiu, da dwoc lap, va/hoac

(c) Thu hdi tir Nha thau cac ton that va thiét hai ma Cha dau tu phai chiu va céc chi phi thém khac
ctia viéc hoan thanh Cong trinh, sau khi tinh dén cac khoan phai tra cho Nha thau theo Khoan 15.3
[Xdc dinh gia tai Ngay Cham diit hgp dong]. Sau khi thu hoi cac ton that, thiét hai va céc chi phi
thém, Chu dau tu s& thanh toan phan tién con lai cho Nha thau.”

If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the Contractor shall subject to notice under Sub-
Clause 2.5 [Employer s Claims] pay delay damages to the Employer for this default. These delay damges shall be the sum stated
in the Appendix to Tender, which shall be paid for every day which shall elapse between the relevant Time for Completion and
the date stated in the Taking-Over Certificate. However, the total amount due under this Sub-Clause shall not exceed the
maximum amount of delay damages (if any) stated in the Appendix to Tender.

These delay damages shall be the only damages due from the Contractor for such default, other than in the event of termination
under Sub-Clause 15.2 [Termination by Employer] prior to completion of the Works. These damages shall not relieve the
Contractor from his obligation to complete the Works, or from any other duties, obligations or responsibilities which he may have
under the Contract.

6 Theo luat su Seppala va kinh nghiém cua cac tac gia déi véi hop ddng xay dung theo miu FIDIC tai Viét Nam thi muc trin nay
thuong dao ddng trong khoang 5% dén 15% gia tri hop dong.

7 Nguyén van tiéng Anh:



Theo Khoan 15.4, néu hop ddng bi cham dut bai Chii dau tu trude khi Nha thau hoan thanh Cong trinh
thi, sau khi théng bao cham dut ¢ hiéu lyc, Chu dau tu c6 thé thu hdi tir Nha thau céc ton that va thiét hai
ma Chii dau tu phai chiu va cac chi phi thém khéc cua viéc hoan thanh Cong trinh. N6i cach khac, Khoan
15.4 cho phép Chu dau tu dugc bdi thuong moi ton that, thiét hai phai chiu do vi pham cua Nha thau cong
thém cac chi phi khac phat sinh tir viéc hoan thanh Cong trinh. Tuy nhién, Cha dau tu s& khong duoc ap
dung Khoan 8.7 dé yéu cau Nha thau thanh toan THDCT theo cong thiic quy dinh tai Khoan 8.7.

B. Piéu khoan THDCT theo RB/17

Mot diéu hoan toan mai trong RB/17 1a khai niém THDCT lan dau tién duoc dinh nghia trong Khoan
1.1.28, dich sang tiéng Viét nhu sau:

1.1.28 “Thiét hai do Cham tré&” Ia nhitng thiét hai ma Nha thau phai chiu trach nhiém theo Khoan
8.8 [Thiét hai do Chdm tré] cho viéc khdng tuan thi Khoan 8.2 [Thoi han Hoan thanh].8

RB/17 ciing stra ddi, b6 sung diéu khoan THDCT trong Khoan 8.8 cia RB/17, da dugc dich sang tiéng
Viét nhu sau (v6i nhitng thay doi duoc gach chan):®

8.8. Thiét hai do Cham tré

Néu Nha thiu khong tuan tha Khoan 8.2 [Thoi han Hoan thanh], thi Chu dau tu ¢6 quyén theo
Khoan 20.2 [Khiéu nai vé Thanh toan va/hogc EOT]Y duoc thanh toan cac Thiét hai do Cham tré
boi Nha thau cho 18i nay. Nhirng Thiét hai do Cham tré nay 1a sé tién duoc néu trong Dix liéu Hop
ddng, duoc tra cho mdi ngay trong khoang thoi gian gitra Thoi han Hoan thanh va Ngay Hoan
thanh Cdng trinh hoic Hang muc lién quan. Tong sé tién dén han thanh toan theo Khoan nay
khéng dwoc vuot qué tdng sb tién Thiét hai do Cham tré ti da (néu c6) duoc néu trong Dit liu
Hop dong.

Nhitng Thiét hai do Cham tré 1a nhitng thiét hai duy nhat Nha thau phai thanh toan vi 13i cua Nha
thau khong tuan thu theo Khoan 8.2 [Thoi han Hoan thanh], khac vai truong hop cham dit theo
Khoan 15.2 [Cham di#t hop dong do Léi ciia Nha thau] truéc khi hoan thanh Cong trinh. Nhitng
Thiét hai do Cham tré nay khdng mién trir Nha thau khoi nghia vu hoan thanh Céng trinh, hoic

15.4. Payment after Termination
After a notice of termination under Sub-Clause 15.2 [Termination by Employer] has taken effect, the Employer may:

e proceed in accordance with Sub-Clause 2.5 [Employers Claims],
e  withhold further payments to the Contractor until the costs of execution, completion and remedying of any defects,
damages for delay in completion (if any), and all other costs incurred by the Employer, have been established, and/or
e recover from the Contractor any losses and damages incurred by the Employer and any extra costs of completing the
Works, after allowing for any sum due to the Contractor under Sub-Clause 15.3 [Valuation at Date of Termination].
After recovering any such losses, damages and extra costs, the Employer shall pay any balance to the Contractor.
8 Nguyén van tiéng Anh:

1.1.28 “Delay Damages” means the damages for which the Contractor shall be liable under Sub-Clause 8.8 [Delay Damages]
for failure to comply with Sub-Clause 8.2 [Time for Completion].

9 Higp hoi Tu van Xay dung Viét Nam (VECAS), Diéu kién Hop dong Xdy dung cho Cong trinh xdy dung va ky thudt do Chii
ddu tir thiét ké, in ban song ngir tiéng Viét — tiéng Anh, do LS. DS Khoi Nguyén hiéu chinh chinh, Nha xut ban xay dung
(2020), tr. 50.

10 EQT 1a viét tit cua Extension of Time — Gia han thoi han.



bat cir nhiém vu, nghia vu hoic trach nhiém nao khac ma Nha thau ¢ thé co theo hoic lién quan
dén Hop ddng.

Khoan nay khéng gigi han trach nhiém ctia Nha thau dbi véi cac Thiét hai do Cham tré trong bit
ky truong hop gian 1an, bat cin nghiém trong, 15i cb y hoic sai sot do lo 13 ctia Nha thau. !t

[Nhan manh dugc cac tac gia thém vao]

Ngoai ra, RB/17 ciing b sung mét didu khoan méi trong Khoan 15.4, da duoc dich sang tiéng Viét nhu
sau (Vi nhitng thay d6i dugc gach chan):

15.4. Thanh toan sau khi Cham dirt Hop dong do 16i ciia Nha thau

Cha diu tu c6 thé gitr lai chua tra tién cho Nha thiu cac khoan tién da thoéa thuan hoic xac dinh
theo Khoan 15.3 [Xdc dinh gia tr; sau khi Chdm dit hop dong do Léi ciia Nha thau] cho dén khi
tat ca cac chi phi, ton that va thiét hai (néu c6) dugc md ta trong cac quy dinh sau ciia Khoan nay
da duoc xac dinh.

Sau khi chim dut Hop ddng theo Khoan 15.2 [Chdm di#t hop dong do Léi ciia Nha thau], Cha
dau tu phai c6 quyén theo Khoan 20.2 [Khiéu nai vé Thanh toan va/hogc EOT], duoc thanh toan
boi Nha thau cho:

(a) Cac chi phi bd sung cho viéc thuc hién Cong trinh, va tit ca cac chi phi phét sinh hop ly khac
ctia Chu dau tu (bao gdm céc chi phi phét sinh tir viéc thu don, don dep va khi phuc lai Cong
trudng nhu mé ta theo Khoan 11.11 [Thu don Céng triong]), sau khi di tinh dén bét ky khoan
tién dén han thanh toan nao cho Nha thau theo Khoan 15.3 [Xdc dinh gia tri sau khi Chdm duit
hop dong do Léi ciia Nha thau];

(b) Bat ky ton that nao va thiét hai nao ma Cha dau tu phai chiu khi hoan thanh Cong trinh; va

(c) Thiét hai do Cham tr&, néu Cong trinh hoic mét Hang muc nao khéng dugc nghiém thu theo
Khoan 10.1 [Nghiém thu Cong trinh va Heng muc] va néu ngdy cham dirt hop ddng theo Khoan
15.2 [Cham duit hop déng do Ldi ciia Nha thau] xay ra sau ngay twong ing Vi Thoi han Hoan

11 Nguyén vin tiéng Anh:
8.8. Delay damages

If the Contractor fails to comply with Sub-Clause 8.2 [Time for Completion], the Employer shall be entitled subject to Sub-Clause
20.2 [Claims For Payment and/or EOT)] to payment of Delay Damages by the Contractor for this default. Delay Damages shall
be the amount stated in the Contract Data, which shall be paid for every day which shall elapse between the relevant Time for
Completion and the relevant Date of Completion of the Works or Section. The total amount due under this Sub-Clause shall not
exceed the maximum amount of Delay Damages (if any) stated in the Contract Data.

These Delay Damages shall be the only damages due from the Contractor for the Contractor’s failure to comply with Sub-Clause
8.2 [Time for Completion], other than in the event of termination under Sub-Clause 15.2 [Termination for Contractor s Default]
before completion of the Works. These Delay Damages shall not relieve the Contractor from the obligation to complete the
Works, or from any other duties, obligations or responsibilities which the Contractor may have under or in connection with the
Contract.

This Sub-Clause shall not limit the Contractor’s liability for Delay Damages in any case of fraud, gross negligence, deliberate
default or reckless misconduct by the Contractor.



thanh Céng trinh hoic Hang muc (tly timg trudng hop). Thiét hai do Cham tré nhu vay phai duoc
tra cho mdi ngay da trdi qua giira hai ngay nay.*?

[Nhan manh duoc céc tac gia thém vao]
Theo binh luan caa luat su Seppala thi:

Diém (c), quy dinh viéc thu hoi THDCT néu Céng trinh hoic Hang muc di khong duoc nghiém
thu truéc hodc vao ngay chiam dut theo Khoan 15.2 va néu ngay chim dirt ndy xay ra sau ngay
tuong tng véi Thoi han Hoan thanh Cong trinh hoic Hang muc, 1a diéu khoan méi. ™3

Hon nira, luat su Seppala ciing da cho céc tac gia biét 1a ly do duy nhat dé dua diém (c) Khoan 15.4 vao
RB/17 1a dé c6 quy dinh vé truong hop trén.4

C. Két luan vé diéu khoan THDCT theo RB/99 va RB/17
Theo RB/99 thi:

e THDCT chi 4p dung trong truong hop d c6 nghiém thu va THDCT sé& 1a mét s tién 4n dinh
trude tinh theo ngay va tinh tir ngdy quy dinh tai Thoi han Hoan thanh dén ngay nghiém thu.
THDCT s& 1a khoan boi thuong thiét hai duy nhét cho vi pham vé cham tré va duoc 4n dinh trudce
tinh theo ngay cham tré nhung khong thé cao hon mtc trin dugc quy dinh trong hop ddng, néu
co.

e Trong trudng hgp Chi dau tu chdm dit hop ddng do 1i ctia Nha thau thi dugc yéu cau boi
thuong thiét hai nhung khong bao gom THDCT.

Theo RB/17 thi:

12 Nguyén vin tiéng Anh:
15.4. Payment after Termination for Contractor’s Default

The Employer may withhold payment to the Contractor of the amounts agreed or determined under Sub-Clause 15.3 [Valuation
after Termination for Contractor s Default] until all the costs, losses and damages (if any) described in the following provisions
of this Sub-Clause have been established.

After termination of the Contract under Sub-Clause 15.2 [Termination for Contractors Default], the Employer shall be entitled
subject to Sub-Clause 20.2 [Claims For Payment and/or EOT] to payment by the Contractor of:

(a) the additional costs of execution of the Works, and all other costs reasonably incurred by the Employer (including costs
incurred in clearing, cleaning and reinstating the Site as described under Sub-Clause 11.11 [Clearance of Site]), after allowing for
any sum due to the Contractor under Sub-Clause 15.3 [Valuation after Termination for Contractor s Default];

(b) any losses and damages suffered by the Employer in completing the Works; and

(¢)  Delay Damages, if the Works or a Section have not been taken over under Sub-Clause 10.1 [Taking Over the Works and
Sections] and if the date of termination under Sub-Clause 15.2 [ Termination forContractor s Default] occurs after the date
corresponding to the Time for Completion of the Works or Section (as the case may be). Such Delay Damages shall be paid for
every day that has elapsed between these two dates.

13 C. Seppala, The FIDIC Red Book Contract: An International Clause-by-Clause Commentary (4/2023), tr. 1005.
14 C4c tac gia xin ghi nhén va trn trong cdm on y kién cta luat su Seppala néu trong dién thu ngay 27/05/2023 giri cac tac gia.
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e Trong trudng hop di co nghiém thu thi THDCT s& 1a mét s6 tién an dinh trudce tinh theo ngay
cham tré tir ngay quy dinh tai Thoi han Hoan thanh dén ngay nghiém thu. THDCT s& 1a khoan boi
thuong thiét hai duy nhét cho vi pham vé cham tré va dugc 4n dinh trudce tinh theo ngdy cham tré
nhung khong thé cao hon mirc tran dugc quy dinh trong hop dong, néu cé.

e Trong trudng hop khong co nghiém thu va hop dong bi Chii dau tu cham dit (do 16i ciia Nha
thau) sau ngay twong mg v&i Thoi han Hoan thanh Cong trinh (hodc Hang muc) thi Chi dau tu,
ngoai cac khoan bodi thuong thiét hai, s& co quyén doi THDCT 1a mot s6 tién 4n dinh trudc tinh
theo ngay cham tré tir ngay quy dinh tai Thoi han Hoan thanh Cong trinh (hoic Hang muc) dén
ngay chim dut hop dong (hodc Hang myc). S6 tién THDCT nay khong thé cao hon muc tran
dugc quy dinh trong hop dong, néu co.

Nhu vay, co ché THDCT theo RB/99 va RB/17 tuong ddi rd. Van dé dit ra tiép theo 13 viéc giai thich va
ap dung nhitng diéu khoan THDCT c6 lién quan khi luat diéu chinh hop dong 1a luat Viét Nam.

V. Giai thich, 4p dung diéu khoin THDCT theo phap luat Viét Nam

Hai cot mbc phap 1y cia van dé nay trong luat Viét Nam 14 cac quy dinh lién quan dén bdi thuong thiét
hai va phat vi pham, trong truong hop c6 vi pham hop dong theo luat ap dung 1 Luat Xay dung va Bo
luat Dan su.®®

A. Boi thuong thiét hai theo Luit Xay dung va Bj luat Dén sy

Luat Xay dung la luat “ap dung dbi véi co quan, td chirc, ca nhan trong nudc; td chirc, ca4 nhan nude
ngoai hoat dong dau tu xay dung trén lanh thd Viét Nam™.2® Theo Diéu 3.20 ciia Luat Xay dung, “hoat
dong dau tu xdy dung 13 qua trinh tién hanh cac hoat dong x4y dung gém xay dung méi, stra chita, cai tao
cong trinh xay dung”. Do vy, Luat X4y dung va cac vin ban hudng dan dudi luat 1a phap luat co ban ap
dung cho cic hop dong mau FIDIC ky két dé thuc hién du 4n xay dung trén lanh tho Viét Nam.

Theo Piéu 138.1 cua Ludt Xay dung thi “Hop dong xiy dung 1 hop ddng déan su dugc thoa thuan bang
van ban giita bén giao thau va bén nhan thau dé thuc hién mot phﬁn hay toan by cong viéc trong hoat
dong dau tu xay dung”. Do vay, cac hgp dong mau FIDIC ky két dé thuc hién mot dy 4n xay dung trén
lanh thé Viét Nam 1a hop dong dan sur.

Dbi véi THDCT, Diéu 146.3 cna Luat Xay dung quy dinh ba truong hop Nha thau phai bdi thuong thiét
hai cho Chu dau tu, trong d6 co6 thiét hai lién quan dén “thoi han hoan thanh bi kéo dai do 16i cua Nha
thiu gdy ra”.’” Hon nita, nguyén tic chung cua Didu 146.5 b nghia cho Diéu 146.3 va quy dinh 1a:

15 Luat Xay dyng s6 50/2014/QH13 ban hanh ngay 18/6/2014, dwoc stra dbi, bd sung bai Luat sb 62/2020/QH14 ban hanh ngay
17/6/2020 (“Luat Xay dung”).

B ludt dan su 2015 s6 91/2015/QH13 ban hanh ngdy 24/11/2015 (“B¢ luat Dan su”).
16 Xem Diéu 2 cia Luat Xay dung.

17 Cac Pidu 146.3 dén 146.7 Luat X4y dung 1a cac quy dinh lién quan dén bdi thuong thiét hai dbi voi hop ddng xay dung, nhu
sau:

Didu 146. Thuong, phat hop dong xay dwng, bdi thwong thiét hai do vi pham va giai quyét tranh chip hop ddng xiy dung
[...]
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“Truong hop mot bén khong thuc hién nghia vy hop dong hodc thuc hién nghia vu hop dong khong phu
hop v6i quy dinh thi sau khi thuc hién nghia vu hoac 4p dung bién phdp stra chita con phai chiu trach
nhiém bdi thudng thiét hai néu bén kia con bi nhimg thiét hai khac, mirc boi thuong thiét hai phai twong
duong v&i muc ton thit cua bén kia”. Diéu nay co thé duoc hiéu 1a muc bdi thuong thiét hai khong duogc
vuot qua mirc ton that thuc té cua bén kia.

Tuy nhién, Luit Xay dung khong quy dinh chi tiét vé cac loai thiét hai hodc cach tinh thiét hai. Do vay,
can tham khao B0 luat Dan su vé van dé nay.!® Bo luat Dan sy c6 bdn diéu khoan quy dinh vé boi thuong
thiét hai lién quan dén vi pham hop dong 1a cac dicu 419, 361, 13 va 360.

3. Bén nhan thiu phai bdi thudng thiét hai cho bén giao thiu trong cac trudng hop sau:

e Chit luong cong viéc khong bao dam vai thoa thuén trong hop déng hoic kéo dai thoi han hoan thanh do 18i cia bén
nhan thiu gay ra;
e Do nguyén nhén ctia bén nhan thiu dén téi gdy thiét hai cho ngudi va tai san trong thoi han bao hanh.
4. Bén giao thiu phai bdi thudng cho bén nhan thiu trong cac truong hop sau:

a) Do nguyén nhén cia bén giao thau din t6i céng viéc theo hop ddng bi gian doan, thuc hién chim tién do, gip rai ro, diéu phbi
may, thiét bi, vat liéu va ciu kién ton kho cho bén nhén thiu;

b) Bén giao thau cung cip tai lidu, didu kién can thiét cho cong viéc khong ding vai cac théa thuan trong hop ddng lam cho bén
nhan thau phai thi cong lai, tam dimg hodc sira d6i cong viéc;

¢) Truong hop trong hop ddng xay dung quy dinh bén giao thiu cung cip nguyén vét liéu, thiét bi, cic yéu ciu khac ma cung cép
khéng dung thoi gian va yéu ciu theo quy dinh;

d) Bén giao thau chdm thanh toan theo thoéa thuan trong hop ddng.

5. Trudng hop mét bén khéng thyc hién nghia vu hop ddng hodc thyuc hién nghia vu hop ddng khéng phu hop véi quy dinh
thi sau khi thyc hién nghia vu hodc ap dung bién phap stra chira con phai chiu trach nhiém bdi thudng thiét hai néu bén kia con bi
nhitng thiét hai khac, mirc bdi thudng thiét hai phai twong duong v&i mirc tén thit cia bén kia.

6.  Trudng hop mot bén vi pham hop ddng do nguyén nhan ciia bén thir ba, bén vi pham phai chiu trach nhiém vi pham hop
ddng trude bén kia. Tranh chip giita bén vi pham v6i bén thir ba dugc giai quyét theo quy dinh ciia phap luét.

7. Trudng hop hanh vi vi pham hop dong ciia mot bén x4m hai t6i than thé, quyén loi, tai san cua bén kia, bén bi tdn hai c6
quyén yéu cau bén kia ganh chiu trach nhiém vi pham hop ddng theo théa thuan trong hop ddng va quy dinh ciia phap ludt c6 lién
quan.

18 pidy 4 Bo ludt Dan su quy dinh nguyén téc ap dung B¢ luat Dan su so voi “ludt khac c6 lién quan diéu chinh quan h¢ dan sy

A

trong céc linh vuc cu thé” nhu sau:

Pidu 4. Ap dung B luat dan su

e B0 luat nay la luat chung diéu chinh cic quan hé dan su.
e Luat khéc c6 lién quan didu chinh quan hé dan su trong céc linh vuc cu thé khoéng duge trai v6i cac nguyén tic co ban
cua phap luat dan sy quy dinh tai Piéu 3 ctia Bo luat nay.
e Truong hop ludt khac ¢6 lién quan khong quy dinh hoic c6 quy dinh nhung vi pham khoan 2 Diéu nay thi quy dinh cua
B¢ luat nay dugc ap dung.
o [...] ] i
Vi Luat Xay dung khong trai vdi cac nguyeén tac co ban ciia B ludt Dan sy quy dinh tai Dicu 3 ciia B¢ ludt Dan sy, cho nén
Diéu 4.3 & 4p dung va theo d6, néu Luat Xay dung khong c6 quy dinh thi a4p dung cac quy dinh cta Bo ludt Dan su. Day ciing 1a
quan diém ctia Toa 4n nhan dén téi cao (“TANDTC”) trong quyét dinh giam ddc thdm s6 12/2019/KDTM-GDT ngay 24/09/2019
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Diéu 419 ctia B luat Dan sy 1 quy dinh co ban vé thiét hai duoc bdi thudng do vi pham hop dong, nhu
sau:

Diéu 419. Thiét hai dwgc boi thuwong do vi pham hop dong
1. Thiét hai dugc bodi thuong do vi pham nghia vu theo hop déng duoc xac dinh theo quy dinh tai
khoan 2 Piéu nay, Diéu 13 va Diéu 360 cta Bo luat nay.

2. Ngudi 6 quyén c6 thé yéu cau boi thudng thiét hai cho lgi ich ma 18 ra minh s& dugc huéng do hop
d6ng mang lai. Nguoi co quyén con c6 thé yéu ciu ngudi ¢6 nghia vu chi tra chi phi phat sinh do khong
hoan thanh nghia vu hop ddng ma khéong tring lip véi mire bdi thudng thiét hai cho loi ich ma hop ddng
mang lai.

[Nhan manh dugc cac tac gia thém vao]

N6i ham ctia khai niém thiét hai dung trong Diéu 419 dugc quy dinh cu thé tai Didu 361 cta Bo luat Dan
su, nhu sau:

Piéu 361. Thiét hai do vi pham nghia vu

1. Thiét hai do vi pham nghia vu bao gom thiét hai vé vét chét va thiét hai vé tinh than.

2. Thiét hai vé vat chat 13 ton that vét chét thuc té xac dinh dugc, bao gdm ton that vé tai san, chi phi
hop 1y dé ngdn chan, han ché, khic phuc thiét hai, thu nhap thyc té bi mat hodc bi giam sut.

3. Thiét hai vé tinh than 13 t6n tht vé tinh than do bi xdm pham dén tinh mang, sirc khoe, danh du,
nhan pham, uy tin va céc loi ich nhan than khac cia mot chu thé.

[Nhan manh dugc cac tac gia thém vao]

Nhu vay, phai hiéu 1a khi néi dén thiét hai duoc bdi thuong do vi pham hop dong, thi thiét hai d6 thuong
12 “tOn thét vat chit thuc té xac dinh duoc, bao gém ton that vé tai san, chi phi hop 1y dé ngan chan, han
ché, khic phuc thiét hai, thu nhap thuc té bi mat hodc bi giam sat” bao gém (i) loi ich 18 ra dwoc hudng do
hop ddng mang lai va (ii) chi phi phat sinh do khong hoan thanh nghia vu hop dong ma khéng tring lip

véi muce bodi thudng thiét hai cho loi ich ma hop ddng mang lai. Hon nita, theo Piéu 13 va Diéu 360 cua

B0 luat Dan sy thi bén vi pham c6 nghia vu “phai bdi thuong toan bd thiét hai, trir trudng hop co6 thoa

thuan khac hodc luat c6 quy dinh khac.*°

v& tranh chAp bdi thuong thiét hai hgp ddng khoan pha d4 (“Quyét dinh 12/2019”). Trong Quyét dinh 12/2019, TANDTC nhan
xét trong phén “Nhén dinh” nhu sau:

[4]. Ngoai ra, Hop ddng s6 16/HDTC/12 ngay 22/02/2012 giita Cong ty Quang Minh va Cong ty Tay Nguyén lién quan dén
hoat dong xay dung, dugc xac 1ap trén co s& Hop ddng thi céng x4y dung sb 01/HP-XD/HP ngay 18/8/2011 gitta Cong ty cb
phin Dién Tam Long véi Cong ty Quang Minh, nhung Toa 4n cép so thim lai 4p dung Luét thwong mai dé giai quyét vu 4n 1a
khong ding. Trong trwdng hop nay, cin xac dinh quan hé tranh chép lién quan dén linh vie xiy dung, nén cin ap dung
phap luat xay dung. Truwong hop phap luit xdy dung khong quy dinh thi ap dung Bo luat din sy dé giai quyét.

[Nhén manh dugc cac tac gia thém vao]

19 pidu 13. Boi thuong thiét hai
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Tom lai, cac quy dinh ctua Luat Xay dung va Bo luat Dan su dbi véi viée bdi thuong thiét hai do vi pham
hop dong xay dung dua ra ba nguyén tic chinh 1a (a) thiét hai phai thudc mot loai thiét hai vat chat dugc
liét ké trong Piéu 361 va Diéu 419 ctia B luat Dan su; (b) thiét hai phai duoc chimg minh; va (c) mirc
thiét hai phai tuong duong voi mire tén thit va bén vi pham phai bdi thuong toan bo thiét hai, trir trudng
hop c6 thoa thuan khac hodc luat ¢6 quy dinh khic. Pay la cac nguyén tic chinh can phai 4p dung dé giai
thich, 4p dung diéu khoan THDCT trong RB/99 va RB/17.

B. Piéu khoan THDCT trong RB/99 va RB/17 ¢6 phut hgp véi Luit Xdy dung va Bj luit Dan
sur vé boi thuong thiét hai hay khong?

a. Nguyén tic thir nhat: Thiét hai phai thude mot loai thiét hai vat chat dwoc liét ké trong Diéu
361 va Diéu 419 ciia B) luit Dén sy

Theo Diéu 419 ciia B luat Dan sy thi thiét hai duoc bdi thudng do vi pham hgp dong bao gom (a) loi ich
ma 1& ra bén bi vi pham s& duoc huong do hop dong mang lai va (b) chi phi phat sinh do bén vi pham
khong hoan thanh nghia vu hop dong ma khong tring ldp véi mirc bi thudng thiét hai cho loi ich ma hop
déng mang lai. Theo Diéu 361 cta B luat Dan sy thi thiét hai vé vat chit bao gém (a) ton that vé tai san,
(b) chi phi hop 1y dé ngan chin, han ché, khic phuc thiét hai, va (c) thu nhap thuc té bi mét hodc bi giam
sat. Vi THDCT 1a mét mirc thiét hai do cac bén thoa thuan ap dung trong truong hop Nha thau khong
hoan thanh Céng trinh dung thdi han cho nén khéng thé xac dinh dugc 18 THDCT thudce loai thiét hai nao
duoc Diéu 419 va Diéu 361 ctia Bo luat Dan su cong nhan.

b. Nguyén tic thir hai: Thiét hai phai dwoc chirg minh

Theo Piéu 361 cua Bo luat Dan sy thi ton that thuc té phai xac dinh duogc, tuc la phai chirng minh dugc.
THDCT 1a mét cAu tric phap 1y ma nén tang 1a cac bén khong can chirg minh muc do thiét hai khi Nha
thau khong hoan thanh Cong trinh dung han. Do vy, THDCT ciing khong dap tmg dugc nguyén tic thir
hai.

Mot quyét dinh giam ddc thim cia TANDTC, Quyét dinh s6 10/2020/KDTM-GDT vé tranh chap hop
ddng phan phdi doc quyén, yéu cau thanh toan tién mua hang gitra Cong ty TNHH Yén Sao Sai Gon va
Cong ty c6 phan Yén Viét (“Quyét dinh 10/20207), d4 1am rd trach nhiém ching minh thiét hai ngay ca
khi cac bén da c6 thoa thuan vé mot muc bdi thuong nhat dinh trong bdi canh mot hop dong thuong mai.
Céc tc gia cho rang cach tiép can van dé cia TANDTC trong Quyét dinh 10/2020 hoan toan co thé ap
dung cho hop ddong xay dung va hop dong dan su.

Quyét dinh 10/2020 phat sinh tir tranh chap gitta hai cong ty lién quan dén mét hgp dong phan phéi doc
quyén san phdm tir yén & phia Bic Viét Nam v6i thoi han 10 nim. Nguyén don 1 nha phan phdi doc
quyén khoi kién bi don 1a bén cung tmg vi bi don da thanh 1ap mét chi nhanh va mot s ctra hang riéng
ctia minh phan phdi cung loai san pham tai khu vuc phia Bac. Nguyén don yéu cau bi don bdi thudng

Cé nhén, phap nhén cé quyén dan sy bi xAm pham duogc bdi thudng toan b thiét hai, trir treong hop cic bén co théa thusn khac

hodc luat c6 quy dinh khac.
Diéu 360. Trich nhiém boi thuwong thiét hai do vi pham nghia vu

Truong hop c6 thiét hai do vi pham nghia vu gay ra thi bén c6 nghia vu phai bdi thuong toan b thiét hai, trir truong hop c6 thoa
thuan khac hodc luat c6 quy dinh khac.

[Nhén manh duoc cac tic gia thém vao]
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thiét hai 10 ti dong theo Diéu 11 ctia hgp ddng. Sau mot qua trinh t6 tung gan mudi nam, TANDTC xét
xtr giam dbc tham, tuyén hily ban an phiic thim va giao vu 4n cho Toa 4n cip so tham xét xir lai.

Tai doan 4 ctua Quyét dinh 10/2020, TANDTC nhéan dinh nhu sau:

[4] Tai Diéu 11 Hop dong Nguyén tic s6 02, hai bén thoa thuan: “... Néu trong qua trinh thuc hién hop
dong, bén nao vi pham cac diéu da cam két trong hgp dong thi bén vi pham phai chiu trach nhiém bdi
thudng cho bén kia s6 tién 10 ti dong”.

[...] Néu xéc dinh cac bén c6 thoa thuan vé boi thudng thiét hai thi Toa an phai 1am 1 can ct phat sinh
trach nhiém boi thuong thiét hai gém du cac yéu t8: c6 hanh vi vi pham hop déng, ¢0 thiét hai thuc té,
hanh vi vi pham hop dong 1a nguyén nhan truc tiép gy ra thiét hai va bén yéu cau bdi thuong thiét hai
phai chimg minh ton that, mic d6 tén thit do hanh vi vi pham giy ra va khoan loi truc tiép ma bén bi vi
pham déng 18 dugc hudng néu khong c6 hanh vi vi pham. [...]

[Nhan manh dugc cac tac gia thém vao]

Dé két luan, cach tiép can cia TANDTC trong Quyét dinh 10/2020 néu ap dung cho mot hop dong xay
dung c6 diéu khoan THDCT cho thdy rang diéu khoan THDCT c6 thé khong dap ting duoc nguyén tic
thr hai 1a phai chiing minh thiét hai.

c. Nguyén tic thir ba: Mirc thiét hai phai twong dwong véi mire ton that va bén vi pham phai
bdi thuong toan bd thiét hai, trir truomg hop cé théa thuin khac hoic luit cé6 quy dinh khac

Diéu khoan THDCT ciing khong dap tmg dwoc nguyén tic thi ba vi hai 1y do. Thi nhat, THDCT la mot
cdu trac phap Iy ma nén tang 1a cic bén khong can xac dinh murc do thiét hai khi Nha thau khong hoan
thanh cong trinh ding han ma chi can thanh toan sé tién di thoa thuan theo cong thirc quy dinh trong hop
d6ng, mién 14 s6 tién d6 bang hodc dudi mic trin quy dinh trong hop dong.

Hon nita, diéu khoan THDCT ciing khong thé duoc xem 1a mot thoa thuan khac ngoai trir trudng hop 1a
mirc thiét hai cu thé da dugc chimg minh, phii hgp véi nguyén tac thir hai néu trén, va sb tién THDCT
thip hon mirc thiét hai cu thé di duoc chimg minh. Néu nguyén tic chung quy dinh tai Luat Xay dung va
B0 luat Dan sy d6i voi thiét hai do vi pham hop dong 1a bén vi pham phai bdi thudng toan b thiét hai thi
viéc cac bén thoa thuan bdi thuong cao hon s6 tién toan bo thiét hai 1a khong cé can ctr, co so theo cac
quy dinh ¢6 lién quan cua Luét Xay dung va Bo luat Dan su.

Nhu céc tac gia di trinh bay & trén, diéu khoan THDCT ctia RB/17 chi khac diéu khoan THDCT cua
RB/99 trong chung muc la Khoan 15.4(c) cia RB/17 1a mét diéu khoan méi tao co s phap 1y cho mot
Chu dau tu yéu cau Nha thau thanh toan THDCT trong trudng hop khong c6 nghiém thu va hop dong bi
Chu dau tu chdm dut (do 16i ctia Nha thau) sau ngay tuong mg véi Thoi han Hoan thanh Cong trinh
(hodc mét Hang muc). Tuy nhién, sy khac biét nay khong lam thay doi cac két luan cua céc tac gia la diéu
khoan THDCT trong ca hai phién ban déu khong phu hop véi ba nguyén tic chung cua Luat Xay dung va
B0 luat Dan sy ddi voi thiét hai do vi pham hop dong.

Trong phdn tiép theo, cc tac gia xin trinh bay dé xuit chuyén cac diéu khoan THDCT thanh diéu khoan
phat vi pham dé tao cin cwr, co s& phép 1y rd rét va virg vang hon cho viée thyuc hién ¥ chi cta cac bén
trong mot hop dong sir dung mau RB/99 hodc RB/17 1a c6 nhitng khoan thanh todn ma Chua dau tu va
Nha thiu théa thuin s& phai thanh toan trong trudng hop Cong trinh gip phai cham tré do 16i ciia Nha
thau. Xin nhic lai nguyén tic quy dinh tai Diéu 54.3 ctia Nghi dinh 37 nhu sau:
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[...] 3. Khuyén khich cac t6 chirc, ca nhan van dung bd mau diéu kién hop dong cua Hiép hoi Qudc té cac
ky su tu van (FIDIC), hop dong xay dung mau vao viéc xac 1ap va thyuc hién hop dong xay dung. Khi van
dung céc hop ddng xay dung mau cac bén phai xem xét hidu chinh noi dung hop dong cho phi hop véi
cac quy dinh cua phap luat Viét Nam.

[Nhan manh dugc cac tac gia thém vao]

Dé thyc hién tdt nguyén tac quy dinh tai Piéu 54.3 néu trén, can tham khao kinh nghiém cac nudc da s
dung, ap dung RB/99 va RB/17.

VL. D¢ xuit chuyén cac diéu khoin THDCT thanh diéu khoan phat vi pham

A. Cach tiép cin, ap dung cac diéu khoan THDCT trong hé thdng théng luit va hé thong déin
luit

Trong Chuong so sanh gitta cach tiép can RB/17 ciia cac nude theo hé thong thong ludt so vai cac nude
theo hé théng dan luat, ludt su Seppala da dua ra méot s6 nhan dinh, phan tich ma cac tac gia cho rﬁng nén
véan dung dé diéu chinh céac diéu khoan THDCT trong hop dong FIDIC ap dung luat Viét Nam. Trong luat
Anh, khai ni€ém tuong tng voi khai niém THDCT va cling 1a nén tang cua khai niém THDCT la khai niém
“liquidated damages”.2° Cu thé, luit su Seppala nhan dinh, phan tich nhu sau:

20 Trong ban an Triple Point Technology, Inc (Respondent) v PTT Public Company Ltd (Appellant) [2021] UKSC 29 cua Toa Ti
cao Vuong quéc Anh, Thim phan Leggatt, trong ¥ kién ddng thudn véi y kién da sé (12 y kién quyét dinh vu 4n) do Thdm phéan
Arden dua ra, c6 giai thich twong d6i 16 vé& ¥ nghia ciia mét didu khoan “liquidated damages” (kho co thé dich loai thiét hai nay
theo phép lut Viét Nam vi khong c6 khai niém twong tmg va do vy céc tic gia quyét dinh giit nguyén cum tir “liquidated
damages” khi d& cap dén khai niém do trong bai viét nay) theo luat Anh, tai doan 74, nhu sau:

74. A liquidated damages clause is a clause in a contract which stipulates what amount of money will be payable as damages for
loss caused by a breach of the contract irrespective of what loss may actually be suffered if a breach of the relevant kind
(typically, delay in performance of the contract) occurs. Liquidated damages clauses are a standard feature of major construction
and engineering contracts and commonly provide for damages to be payable at a specified rate for each week or day of delay in
the completion of work by the contractor after the contractual completion date has passed. Such a clause serves two useful
purposes. First, establishing what financial loss delay has caused the employer would often be an intractable task capable of
giving rise to costly disputes. Fixing in advance the damages payable for such delay avoids such difficulty and cost. Second, such
a clause limits the contractor’s exposure to liability of an otherwise unknown and open-ended kind, while at the same time giving
the employer certainty about the amount that it will be entitled to recover as compensation. Each party is therefore better able to
manage the risk of delay in the completion of the project.

C6 thé dich sang tiéng Viét nhu sau:

74. Mot diéu khoan “liquidated damages™ 1a mot diéu khodn trong mot hop ddng quy dinh s6 tién phai tra dé bdi thuong thiét hai
phat sinh tr mot vi pham hop dong ma khong tinh dén thiét hai thuc té da phai ganh chiu khi mot loai vi pham c6 lién quan (dién
hinh 14 cham tr& trong viéc thuc hién hop ddng) xay ra. Didu khoan “liquidated damages™ 1a mot didu khoan phd théng trong cac
hop ddng xay dung va thiét ké 16n thuong quy dinh 12 thiét hai s& phai dwoc thanh toan theo mot mirc ¢é dinh cho mdi tudn hodc
mdi ngay chim tré trong viée hoan tt cong viée ciia nha thdu sau khi ngay hoan tit cong viée di qua. Didu khodn dé c¢6 hai cong
dung hiru ich. Thu nhét, chtng minh thiét hai tai chinh ma viéc cham tr& da gay ra cho chu du tu thuong 1a mot cong viée phirc
tap d& lam phat sinh tranh cai ton kém. Viéc an dinh trudc s6 tién thiét hai phai tra cho viéc cham tré d6 s& tranh nhiing khé khin
va tdn kém d6. Thi hai, mot diéu khoan nhu vay s€ gidi han trach nhiém cua nha thau dbi véi mot rui ro khong luong trude dugce,
dong thoi tao ra sy chic chin cho chu dau tu vé s6 tién dén bl ma minh c6 quyén nhan dugc. Mdi bén do vay c6 thé quan 1y tot
hon rii ro chdm tré trong viéc hoan tat du an.
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Su khac biét giira “liquidated damages” trong cac hé thdng théng luat va phat vi pham trong mot s6 hé
thdng dan luat c6 thé duoc dién ta 1a cac hé thong thong luat c6 ¥ dinh nghia thiét hai do mot bén phai
ganh chiu trong khi cac hé thong dan luat dua ra quy dinh cé tinh “in terorem” (tiéng Latin: “dé ran de”)
dé khién cho mot bén phai thuc hién hop dong. Co6 nhimg hé théng dan luét st dung diéu khoan nay dé
phuc vu cho ca hai muc tiéu.?

Trong binh luén cu thé lién quan dén Khoan 8.8 ctia RB/17, luat su Seppala phan tich tiép nhu sau:

Vian dé dit ra trong ban an Triple Point Technology 1a nghia vu phai thanh toan “liquidated damages™ ctia nha thau trong trudng
hop du 4n khong hoan tit va, sau ngdy dang 18 phai hoan tat, hop dong bi chu ddu tw chdm dut. Y kién da s6 ciia cac Thdm phan
Toa Tbi cao Vuong qube Anh xét xtr vu 4n ndy, do Thdm phan Arden dua ra, giai thich thém vé khai niém “liquidated damages”
va ¢ nhan dinh, tai doan 35, nhu sau:

35.[...] Parties agree a liquidated damages clause so as to provide a remedy that is predictable and certain for a particular event
(here, as often, that event is a delay in completion). The employer does not then have to quantify its loss, which may be difficult
and time-consuming for it to do. Parties must be taken to know the general law, namely that the accrual of liquidated damages
comes to an end on termination of the contract (see Photo

Production Ltd v Securicor Transport Ltd [1980] AC 827, 844 and 849). After that event, the parties’ contract is at an end and the
parties must seek damages for breach of contract under the general law. That is well-understood: see per Recorder Michael
Harvey QC in Gibbs v Tomlinson (1992) 35 Con LR 86, p 116. [...]

Co thé dich sang tiéng Viét nhu sau:

35.[...] Cac bén thoa thuan vé& mot didu khoan “liquidated damages” dé quy dinh mét bién phap khic phuc c6 thé tinh toan dugc
chéc chin déi voi mot sy kién cu thé (trong trudng hop nay, ciing nhu trong nhidu truong hop, su kién d6 13 sy cham tré trong
viéc hoan tat). Chi ddu tu khong cin phai tinh toan thiét hai, vi viéc d6 c6 thé kho khan va mét thoi gian. Can gia dinh 14 cic bén
phai hiéu phap luat n6i chung, tirc 1a quyén duoc nhan “liquidated damages” ngung khi hop ddng chim dit (xem Photo
Production Ltd v Securicor Transport Ltd [1980] AC 827, 844 va 849). Sau khi sy kién d6 xay ra, hop ddng giita cac bén chim
dut va cac bén phai yéu ciu bdi thudng thiét hai do viée vi pham hop dong gy ra theo phap luit néi chung. Diéu nay ai ciing
hiéu: xem 10 phat biéu ciia Recorder Michael Harvey QC trong Gibbs v Tomlinson (1992) 35 Con LR 86, tr. 116. [...]

Trén co s& nhan dinh nay, Thim phan Arden két luén 1 nha thiu c6 nghia vu thanh toan “liquidated damages” cho chii dau tu dén
khi hgp ddng chdm dit néu hop ddng chdm dirt sau ngay dang 18 phai hoan tat du an. Nhu véy 1a luit Anh d3 di theo hudng giai
quyét cia diém (c) Khoan 15.4 ciia RB/17.

Céc tic gia ciing xin luu ¥ 1 mot sb y twdng truyén théng giai thich khai niém “liquidated damages” theo luat Anh va cac hé
théng thong lut da khong dwoc Toa Tdi cao Viong quéc Anh nhic lai trong ban an Triple Point Technology. Cac ¥ twong d6 1a:

e  “Liquidated damages” 1a mt murc thiét hai udc tinh hop 1y do cac bén thoa thudn vi mure thiét hai thuc té kho chirng
minh dwoc. Thim phan Leggatt c6 nhic dén diéu nay nhung chi néu rang day 1a mot Iy do dé cac bén 4n dinh sb tién
“liquidated damages™ phai thanh toan nhung khéng cho ring day 1a mét co sé, cin cir hodc diéu kién tién quyét dé tién
dén viéc 4n dinh “liquidated damages”.

. “Liquidated damages” 1a m¢t muc thiét hai wdc tinh hop 1y va do vay khong phai 1a mot khoan phat vi pham trai voi
nguyén tic co ban ciia luit Anh va do vay vo hiéu (V01d as agamst public policy). Toa Téi cao Vuong qubc Anh di han
ché pham vi 4p dung ciia nguyén tic nay va tuyen rang nguyén tic nay khong ap dung khi mét nghia vu chinh trong
hop ddng bi vi pham, vi du nhu nghia vu hoan tit dw 4n ding han (xem ban 4n Cavendish Square Holding BV v
Makdessi [2015] UKSC 67 va ban an ParkingEye Ltd v Beavis (Consumers’ Association intervening) [2015] 3 W.L.R.
1373).

Tom lai, ddi voi ludt Anh tir khi Toa 4n t6i cao Vuong qudc Anh tuyén ban an Triple Point Technology, thi van dé co ban dbi vai
hiéu luc ctia mot diéu khoan “liquidated damages” trong mot hop df‘)ng 12 su thoa thuén cta cac bén dbi véi mot nghia vu chinh
trong hop ddng bat chp viéc sb tién “liquidated damages” dugc thoa thuan c6 phai 1a mot woc tinh hop 1y cua thiét hai c6 thé xay
ra khi c6 vi pham hay khong.

2L C. Seppala, The FIDIC Red Book Contract: An International Clause-by-Clause Commentary (4/2023), tr. 90.
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(1) So sanh hé théng thong ludt va hé théng dan ludt

Nhu d3 trinh bay 6 trén, THDCT duoc d& cap dén trong nhitng hé thong thong luat 1a “liquidated damages
for delay”, trong khi mot sb hé thong dan luat dé cap dén phat vi pham (tiéng Phap: pénalités). Theo ca
hai hé thdng, nhitng khoan nay déu phai c6 quy dinh phap 1y rd rang va, dé dat duoc tinh cudng ché thi
hanh, s6 tién thiét hai an dinh trudc ndy, trén thyuc té, phai 1 mot udce tinh hop 1y d6i v6i khoan ton that
thuc té hodc ude tinh ma Cha dau tu s& phai ganh chiu do sy cham tré. Tuy nhién, [...], cac hé thong
thong luat va dan luat c6 nhitng sy khac biét dang luu y nhu sau:

e (1) Trong h¢ thong thong luat, toa 4n khong c6 quyén didu chinh muc thanh toan di thoa thuan
trudc; trong hé théng dan luat, toa an c6 thAim quyén do;

e (2) Trong hé théng thong luat, néu mirc thanh toan di thoa thuén trude bi xem 1a mot khoan phat
vi pham, thi diéu khoan c6 lién quan khong con hiéu lyc thi hanh va vo6 hiéu; trong hé théng dan
luat, néu toa 4n cho rang murc thanh toan d6 quéa dang, thi muc thanh toan d6 ¢ thé dugc diéu
chinh dé phu hop v&i muc thiét hai thuc té;

e (3) Trong hé théng thong ludt, viéc xem xét la murc thanh toan da thda thuan trudce cé 1la mot
khoan phat vi pham, va do vy can phan d6i hay khong, duogc thuc hién tai thoi diém ky két hop
d@)ng; trong hé théng dan luat, viéc xem xét diéu khoan thanh toan da thoa thudn trude co chép
nhan duoc hay khong dugc thue hién tai ngdy ban hanh ban an hoidc phan quyét, cin ctr vao thiét
hai thyc té da phai ganh chiu; va

e (4) Trong hé thdng dan luat, c6 thé c6 quy dinh budc dua ra yéu cau thuc hién hop dong l1a diéu
kién tién quyét dé nhéan thanh toan.

(2) Céc Nguyén tic UNIDROIT

Céc Nguyén tic UNIDROIT ciing quy dinh 1a mtrc thanh ton dugc thoa thuan truéc phai dam bao tiéu
chi hop 1y: Mic du ¢6 thoa thuan trai nguoc, sb tién duge quy dinh c6 thé giam xuéng mot mirc hop 1y
trong truong hop sb tién do that s qua dang so voi ton that phat sinh tir viéc khong thuc hién hop dong
va nhitng sy kién li€n quan khéc.

Hon nira, cac nguyén tac trén quy dinh réng mdt diéu khoan han ché hodc loai bé trach nhiém caa mot
bén d6i vai viée khong thuc hién hop déng thi “khong thé dugc vién dan néu diéu do tao ra su bit cong
16n khi xét dén muc dich ciia hgp dong”. Nhu Diéu 8.8 quy dinh rang diéu nay khong thé duoc vién dan
dén trong mot sé truong hop, c6 trudong hop lira dao, thi cac Didu 3.1.4 (Tinh bét budc cua quy dinh) va
3.2.5 (Lira d4o) ctia cac nguyén tic UNIDROIT ciing c6 quy dinh tuong tu.?

Trén co sé nhitng nhan dinh, phén tich ctia luat su Seppala, cac tac gia cho rang viéc chinh sira cac hop
dong theo mau FIDIC do luat Viét Nam diéu chinh theo hudng tiép can ctia hé thong dan luat 1a phu hop
va dung dén vi cdu trac va co ché phap luat Viét Nam sén d phu hop véi cac giai phap do hé thdng dan
luat ap dung dé giai quyét vin d& THDCT, tirc 1a mot van dé dit ra trong tat ca cac cong trinh, hop dong
xy dung trén toan cau du luat 4p dung 1a luat cia mot qudc gia theo hé thdng thong luat hoidc hé théng

22 C. Seppala, The FIDIC Red Book Contract: An International Clause-by-Clause Commentary (4/2023), tr. 702-704.
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dan ludt.2® Cac tac gia cho rang co ché sin c6 trong phap ludt Viét Nam c6 thé ap dung dugc dé thuc hién
ndi dung THDCT trong RB/99 hoac RB/17 la co ché phat vi pham.

B. Phat vi pham theo Luat Xay dung va B§ luit Dan sw
Diéu 146 ctia Luat Xay dung quy dinh nhu sau:

e Thudng, phat hop dong xiy dung phai dugc cic bén thoa thudn va ghi trong hop dong.
e Dbi véi cong trinh x4y dyung sir dung von dau tu céng, von nha nude ngoai diu tur cong, mirc phat

hop dong khong vuot qua 12% gié tri phan hop dong bi vi pham. Ngoai mirc phat theo thoa
thudn, bén vi pham hop dong con phai bdi thuong thiét hai cho bén kia, bén thir ba (néu co) theo
quy dinh ctia Luat nay va phap luit cé lién quan khac.

[Nhin manh dugc cac tac gia thém vao]

231yt Phap 1a mot vi du dién hinh minh hoa diéu ndy. Céc tac gia xin ghi nhan va trin trong cam on y kién déng gop, phén tich
ctia ludt s Maude Lebois, thanh vién cong ty ludt Gaillard Banifatemi Shelbaya Disputes (Paris), vé vin d&& THDCT trong luét
Phép ma cac tic gia xin tém tit nhu sau:

Mot didu khoan “liquidated damages” vé mit k¥ thuat 1a mot “didu khoan phat vi pham (clause penale)”. Diéu 1231-5 cua Bo
Iuat Dan sy Phap xac nhan hiéu lyc cua diéu khoan “liquidated damages”.

Mot ban 4n do Toa Phiic thim Paris tuyén vao niam 2019 dwa ra nhan dinh cy thé vé& dic tinh cta diéu khoan phat vi pham 1a: sw
kién vi pham hop ddng xay ra la diéu kién dé 4p dung diéu khoan phat vi pham va khong c6 yéu ciu 1a phai ching minh thiét hai
thuc té (Toa Phuc tham Paris, ngay 23/10/2019, ban 4n s& 18-00049). Trong ban 4n nay, mot bén dwoc nhuong quyén thuong mai
don phuong chidm dut hop ddng nhugng quyén thuong mai nhung van tiép tuc tra cac khoan phi nhuong quyén phai thanh toan
cho dén ngay hop ddng hét han. Truéc Toa, bén duoc nhuong quyén 1ap luan ring khong thé ap dung diéu khoan phat vi pham
trong hop ddng khi bén nhugng quyén khong c6 thiét hai thuc té vi ¢3 nhan du phi nhugng quyén phai thanh toan theo hop ddng.

Trong ban 4n, Toa Phuc thdm nhéc lai nguyén tic 1a néu phat vi pham thi khong can ching minh thiét hai. Tuy nhién, Toa ciing
xem xét dén tdng s tién phi nhuong quyén ma bén dwoc nhugng quyén da thanh toan (63,288 Euro) so vai sb tién quy dinh
trong diéu khoan phat vi pham (80,000 Euro) va quyét dinh 1a s6 tién quy dinh trong diéu khoan phat vi pham trong trudng hop
nay la qua dang va quyét dinh giam s6 tién phat vi pham xudng con 20,000 Euro. Do vay, Toa Phic thim yéu ciu bén duoc
nhuong quyén tra 20,000 Euro.

Khoan 2 va khoan 3 Diéu 1231-5 ciia B4 ludt Dan su Phap néu 16 13 thAm phéan c6 thim quyén nang hodc giam sb tién d3 thoa
thuan trong diéu khoan phat vi pham néu thim phan cho ring s6 tién trong didu khoan phat vi pham 13 rang 1a qua dang
(excessive) hodc qua thip. Khi ndi dén tinh cach “rd rang qua dang” (manifestly excessive) hoidc qua thip cia sé tién quy dinh
trong didu khoan phat vi pham thi phai hiéu réng réng chi c6 thé di dén két luan nay khi so sanh khach quan gitra thiét hai ma
nguyén don di phai chiu va s tién quy dinh trong didu khoan phat vi pham. Dé thyc hién nguyén tic nay, cac thim phan Phép
¢6 thé chi dinh chuyén gia dé giam dinh thiét hai thyc té cua nguyén don. Hon nita, cac thdm phan Phap ciing c¢6 thAm quyén
rong rdi dé ting hodc giam sé tién trong didu khoan phat vi pham; vi du, Toa Pha 4n Phap d dua ra nhéan dinh ring céc thim
phan ciia Phap khong c6 nghia vu phai giai thich cu thé vi sao c6 quyét dinh khong diéu chinh s tién dugc quy dinh trong didu
khoan phat vi pham (Toa Pha 4n, Phong Thuong mai, ngay 5/11/2013, ban 4n s6 12-20.263).

Nhur véy, theo ¥ kién cuia cac tac gia, cac didu khoan “liquidated damages™ theo luat Phap chinh 1a nhimg diéu khoén phat vi
pham (clause penale) theo d6 bén yéu cau thanh toan khong can phai chimg minh thiét hai thuc té dé dugc nhan khoan phat vi
pham. Céch tiép can nay hoan toan phu hop véi luat Viét Nam. Tuy nhién, luat Phap ciing cho phép Toa an linh dong didu chinh
s tién phat vi pham quy dinh trong diéu khoan phat vi pham néu Toa cho ring s6 tién d6 5 rang 1a qua dang hodc qua thap. Tir
gbc d6 nay, luat Phap di xa hon khai niém “liquidated damages” theo thong luat vi nén tang ciia khai niém d6 1a mot s6 tién ma
c4c bén di thoa thuan ma bén vi pham phai thanh toan cho bén bi vi pham khi c6 vi pham. Céc hé théng thong luat khong cho
phép Toa an diéu chinh sb tién nay. Luat Viét Nam khong c6 co ché nay va do vy, khai niém phat vi pham theo ludt Vi¢t Nam
gan hon véi khai niém “liquidated damages” ciia thong lut so véi luat Phap.
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Diéu 418 cua Bo luat Dan su quy dinh vé thoa thuén phat vi pham nhu sau:

1. Phat vi pham 12 su thoa thudn gitta cac bén trong hop dong, theo d6 bén vi pham nghia vu phai nop
mot khoan tién cho bén bi vi pham.

2. Mttc phat vi pham do cac bén thda thuan, trir truong hop luat lién quan c6 quy dinh khac.

3. Céc bén c6 thé thoa thuan vé viéc bén vi pham nghia vu chi phéi chiu phat vi pham ma khong phai

boi thudng thiét hai hodc vira phai chiu phat vi pham va vira phai bdi thudng thiét hai.

Trudng hgp céc bén co6 thoa thudn vé phat vi pham nhung khong thda thuan vé viée vira phai chiu phat vi
pham va vira phai bdi thuong thiét hai thi bén vi pham nghia vu chi phai chiu phat vi pham.

[Nhin manh dugc cac tac gia thém vao]

Nhu vay 1a nghia vy phai ndp mot khoan tién cho bén bi vi pham theo Diéu 418 cua Bo luat Dan su
khong di kém voi nghia vu phai chirmg minh thiét hai thyc t&. Piém nay da dugc TANDTC lam 15 trong
Quyét dinh 10/2020.2*

C. Dé xuit chuyén cac diéu khoan THDCT thanh diéu khozn phat vi pham

Trong trudng hop cac bén trong hop dong mudn diéu chinh didu khoan THDCT dé phu hop hon véi luat
Viét Nam thi cac tac gia dé xuat sira d6i diéu khoan THDCT, thong qua viéc thoa thudn cac diéu kién
riéng, thanh mot diéu khoan phat vi pham do cham tré bé“lng cach thay thé cum tr “thiét hai do cham tré”
thanh “phat vi pham do cham tr&”. Nhu vay, hop ddng c6 quy dinh riéng vé ca phat vi pham va boi
thuong thiét hai.

Cu thé, Khoan 8.7 ctia RB/99 hodc Khoan 8.8 ciia RB/17 sé la diéu khoan phat vi pham va trong truong
hop Chu dau tur nghiém thu Cong trinh (du bi cham tién d6) thi Nha thau chi phai chiu phat vi pham ma
khong phai boi thuong thiét hai do viéc cham tién do gay ra. Trong truong hop Cha dau tu khong nghiém
thu va cham dut hop dong do 15i cia Nha thau thi Khoan 15.4 cia RB/99 quy dinh trach nhiém bdi
thudng thiét hai nhung khong c6 quy dinh vé phat vi pham. Nguoc lai, cling trong trudng hop nay, RB/17
quy dinh 14 Chu dau tur s& c6 quyén yéu cau Nha thau (i) boi thuong thiét hai, va (i) thanh toan khoan
phat vi pham. Trong cé hai trudng hop, cac quy dinh lién quan dén THDCT déu c6 thé dua trén Diéu
418.3 cta B9 luat Dan sy, cho phép “[c]ac bén thoa thudn vé viéc bén vi pham nghia vy [...] vira phai
chiu phat vi pham va vira phai boi thuong thiét hai”.

Vén dé ké tiép, theo luét Viét Nam, 12 muc tran ap dung cho khoan phat vi pham. Khoan 8.7 cia RB/99
hodc Khoan 8.8 ctia RB/17 déu c¢6 quy dinh vé mot mirc tran p dung cho khoan phat vi pham quy dinh

24 Taj doan 4 ctiia Quyét dinh 10/2020, TANDTC nhan dinh nhu sau:

Theo cac Didu 300, 301, 302, 303, 304 Ludt Thuong mai nim 2005 thi phat vi pham 13 viéc cac bén thoa thuéin bén vi pham phai
tra mot khoan tién phat dugc xéac dinh trudc, nhung khong vuot qua 8% gia tri phé\n nghia vu hop déng bi vi pham; con bdi
thuong thiét hai 1 viéc cac bén théa thuan bén vi pham bdi thudng nhiing tdn thit do hanh vi vi pham hop ddng gdy ra cho bén bi
vi pham, nhung nhitng tdn that nay chua xac dinh dugc tai thoi diém thoa thun.

Céc tac gia da két luan bén trén ring cach tiép can van dé ciia TANDTC trong Quyét dinh 10/2020 hoan toan c6 thé ap dung cho
hop ddng x4y dung va hop ddng dan su. Do vdy, nguyén tic dugc lam rd trong doan vin nay ctia Quyét dinh 10/2020 1a viée tra
mot khoan tién phat dugc xéac dinh trudc khong tuy thudc vao viée chirng minh thiét hai thyc té. Didu nay ciing phu hop véi cach
tiép can cua luat Phap (xem ghi chti 23).
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trong hop dong. Pidu nay ciing pht hop véi thong 18 qudc té phat sinh tir khai niém co ban vé “liquidated
damages” trong luat Anh, la mot sb tién thiét hai duoc udce tinh mot cach hop 1y boi cac bén. BS luat Dan
su khong c6 quy dinh han ché mirc tran phat vi pham.?® Nhung Diéu 146 cta Luat Xay dung han ché mirc
tran phat hop dong khong duoc vuot qua 12% gia tri phan hop dong bi vi pham néu cong trinh st dung
vbn dau tu cong, von nha nude ngoai dau tu cong. Ddi voi cac cong trinh khong thude hai nhom néu trén,
Luat Xay dung, cling nhu B¢ luét Dan sy, khéng c6 quy dinh han ché muc tran phat vi pham. Nhu vy, co
thé lap luan r::ing viéc théa thun mire trn phat vi pham ddi voi cac cong trinh khong st dung von dau tu
cong hodc khong sir dung vén nha nude ngoai dau tu cong 1a mot thoa thuan thuong mai khong bi han
ché boi mot mue tran luat dinh. Tuy nhién, ciing xin luu ¥ rang, Luat Xay dung ¢ han ché vé muc tran
phat vi pham cho cong trinh sir dung von dau tu cong hodc vén nha nude ngoai dau tu cong, tirc 1a cac
cong trinh quan trong, tim ¢& qudc gia, va hon nira ca RB/99 va RB/17 déu c6 quy dinh vé& mtc trin, phu
hop voi thong 18 qudc té. Trén co sé d6, cac tac gia cho rang néu cac bén trong mot cong trinh khong sir
dung von dau tu cong va khong str dung von nha nude ngoai dau tu cong, van théa thuin vé mirc tran
phat vi pham khong cao hon 12% thi d6 1a mét thoa thuan hop 1y s& 1am giam ri ro tranh cai vé khoan
phat vi pham.

Céc tac gia hi vong rang dé xuat trén s& 1a budc dau din dén viéc giai thich, ap dung cac diéu khoan
THDCT trong cac hop déng xay dung do ludt Viét Nam diéu chinh mot cach rd rang, déng bd va don gian
hon dé tranh nhimng phtrc tap va két qua kho tién lugng trong qua trinh giai quyét tranh chap.

25 Mac du Diéu 301 ciia Luat Thuong mai quy dinh mirc phat vi pham trong céc hop dong thuong mai khong dugc qua 8% gié tri
phin nghia vy hop ddng bi vi pham (trir hop ddng dich vu giam dinh), quan diém ciia TANDTC trong Quyét dinh 12/2019 1a viéc
4p dung Luat Thuong mai dé giai quyét mot vu 4n lién quan dén hop dong xdy dung 1a khéng ding, ma phai 4p dung phap luat
xay dung va B6 ludt Dan su.
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